Class Action Counsel Fees
Will the Lodestar Ride Again?
by David H. Pikus
For well over a century, courts have wrestled with the challenge of compensating lawyers who
have taken up the cause of a definable group of victims of a mass wrong, outside the concept
of the normal attorney-client relationship.1 To the lawyers themselves, and the advocates of
the victims’ causes, these attorneys are saviors who have taken the ultimate contingency risk.
To the critics of class actions in the political and business worlds, they are mercenaries who
have exploited nominal class members chiefly for their own financial benefit. And to the
supposed dispassionate observers in the Judiciary and academia, they are barristers who
deserve compensation no less or greater than necessary to provide the rewards and incentives
for undertaking worthy causes.

The Common Fund Doctrine

sumed ever-increasing legal manpower over the ensuing

The so-called “common fund doctrine,” coupled with Fed. R.

decades, the lodestar fell into disfavor. The Third Circuit com-

Civ. P. 23(e), authorizes the court to award fees and expenses to

missioned a task force, which issued a report in 1985 that

class counsel and certain other claimants in a duly certified class

served as a catalyst for courts around the country to revert to

action. The underlying rationale centers on the notion that

the former percentage regime.7
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The task force cited nine particular shortcomings in the

counsel who create a common fund for the benefit of a class are
entitled to compensation from that fund for their efforts and the

lodestar formulation:

risk they assumed.
The methodology for such compensation has taken a circu-
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In the early days of the common fund doctrine, attorneys’ fees

system.
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were generally awarded as a percentage of the recovery.3 That
preference shifted in the 1970s, as the federal courts became
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and produce results that are far from homogenous.
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of the attorneys.”6
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As the broadening scope and complexity of litigation con-
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any hours the court may disallow.

The emerging phenomenon of the so-

monetary terms. And what better tool to

The methodology creates a disincen-

called megafund, however, exposed the

accomplish that task than the venerable

tive for the early settlement of cases.
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Because of the emphasis on hours

in a unitary percentage. A routine fee of
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$250 million for class action lawyers in
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a $1 billion case proved too much even
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desirable objectives, such as early

judges began experimenting with fee

to establish an appropriate hourly fee

settlement, will be fostered.
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disadvantage of the public interest
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bar.
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Despite the apparent simplicity of

approach fell into local disfavor after
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the formulation, considerable con-

criticism by the Third Circuit.15

in the case.21
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Thus was born the tapered award.
The courts began to use declining per-

remain in its administration.8

Conclusion
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centage carried with it the prospect of
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the lodestar creates a temptation for
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relief raises a provocative question in

lawyers to run up the number of hours

expense of the class they purport to
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ing scale, “allowing recovery of a given
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tlements and compels district courts “to

percentage of a certain amount of the

yields a reasonable fee for the time and

engage in a gimlet-eyed review of line-

fund, and decreasing percentages of sub-

effort needed to expose the wrongdoing

item fee audits.”

sequent amounts.”

Courts similarly have contended that

counsel

at
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In a variation on

that resulted in corporate governance

In the wake of these critiques, the

this theme, one court awarded a higher
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Yet another development of recent

alternative.11
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harbinger of another shift in fee

percentage method in common fund

the much-maligned lodestar. In the

jurisprudence.

cases that have reached its docket since

wake of the major corporate scandals
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that erupted during the past decade,
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